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Garnishment of Fraudulent Grantee of Debtor. 

Editor "Virginia Law Register:" 

Are you not in error in your view in the August issue of your 
magazine (p. 291), that the decision in the case of Freitas v. Griffith & 
Boyd was an exception to the general rule, due to peculiarities in the 
Virginia Statute? 

I argued this case in the supreme court for the appellee and cit- 
ing the general rule, called upon counsel for the appellant to show 
any peculiarity of the Virginia Statute, which would cause an ex- 
ception to this rule to be made in this State. Such peculiarity was 
not pointed out either by counsel in argument, or by the court hr its 
decision. Indeed, our Supreme Court treated the general rule in this 
matter very much as the majority opinion of the Supreme Court of 
the United States treated its prior decision of the Northern Securi- 
ties case in its subsequent decision of the Standard Oil case. 

The point involved is whether a fraudulent transfer of chattels or 
indebtedness may be attacked by garnishment proceedings against 
the fraudulent vendee. The court held that "the proceeding only 
contemplates reaching property that the debtor himself could sue 
for." 

The general rule is as follows: 

"General Rule — In most jurisdictions, however, conveyances or 
transfers fraudulent as to creditors are treated as void both at law 
and in equity, or are considered as an exception to the rule that the 
garnishee can be charged only when the defendant has a present 
right of action against him, and it is held that the garnishee may be 
charged by reason of his possession of property held under a fraudu- 
lent conveyance. This rule applies to property mortgaged, conveyed 
in trust, assigned for benefit ot creditors, or in any way disposed of 
for the purpose and with the intent of defeating the claims of cred- 
itors." 14 Am. Eng. & Encl. 790. (Nearly two pages of authorities 
are here cited.) 

Substantially the same rule is laid down in 20 Cyc. 663, where the 
law is stated thus: 

e. Garnishment — (1) In general. Where property or choses in ac- 
tion have been conveyed or transferred for the purpose of defraud- 
ing creditors, the grantee or transferee may in many jurisdictions be 
held to the liability of a garnishee or trustee on account of the 
property so conveyed, or the proceeds if he has disposed of the 
same. And this is so, although the conveyance is not void as be- 
tween the parties and (although) the general rule is that the garnish- 
ing creditor has no other legal rights against the garnishee than 
those of the principal defendant. 
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In Waples on Attachment & Garnishment at § 425, the rule is 
stated as follows: 

The rule as to fraudulent transfers is that what is transferred in 
fraud of creditors may be reached by garnishment, even though the 
owner may be estopped from claiming it. 

The most logical exposition of this rule is based upon the theory 
that the transfer between vendor and vendee is null and void on 
account of fraud and therefore that the vendee so far as the creditor 
is concerned has chattels or securities of the vendor in his pos- 
session. 

Looking at the matter from this angle, the question on its last 
analysis seems to be logically not one of procedure, but rather one of 
substantive law, depending on whether the fraudulent transfer is to 
be held void at law or merely voidable. The procedure as far as 
this point is concerned is similar in most instances. The defendant 
must be brought into court. He must answer whether or not he has 
chattels or securities of the garnishee in his possession. If a fraudu- 
lent transfer is to be regarded as absolutely null and void at law, 
then the garnishee in such a case has chattels or securities of his 
vendor in his possession, and the exact language of the Virginia 
Statute covers the case. 

Our supreme court has held such a transfer to be not voidable, 
but void at law, and that the chattels transferred can be levied on. 
(Hoge v. Tyler, 96 Va. 624.) 

There is nothing that has been pointed out in the Virginia Stat- 
ute which throws any light on the situation, either one way or the 
other. Section 3614 does not exclude other remedies. There are as 
in most points of law, a few authorities which dissent from the gen- 
eral rule and our Court of Appeals has followed the view of these 
authorities instead of the general rule, the question being one of 
first intention in this state. It is hard to see, however, how this 
decision can be reconciled with the previous decision of our court, 
that a fraudulent transfer may be attacked by levying an execution 
on tangible chattels in the possession of the fraudulent vendee upon 
the theory that the transfer is null and void. Suppose the sheriff 
shows up with an execution against the tangible chattels and also 
with garnishment proceedings based on the execution affecting in- 
tangible chattels conveyed in the same transfer, how in the name of 
common sense could the transfer be null and void as to the execu- 
tion and yet valid as to the garnishment proceedings predicated upon 
the execution and seeking to effectuate the lien of the execution? 

Swan v. Summers, 19 W. Va. 115, is not in point in the question 
of fraud, as it is in regaid to a forfeiture and holds thus as to the 
garnishee: 

"And if his liability is purely equitable and could be enforced only 
in a court of equity, no judgment could be rendered against him in 
such proceedings as garnishee." 
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A fraudulent transfer of chattels or securities may be attacked at 
law prior to judgment by garnishment proceedings under the attach- 
ment law. Why not use the same proceedings after judgment if the 
language of the Code permits it and thus avoid the almost pro- 
hibitive cost of chancery proceedings in cases where the amount in- 
volved is not great. Depositions at $200.00 for each five hundred 
pages ("yes" and "no" to line) where there is much testimony, make 
the costs of court and the costs of appeal more than the amount 
involved and offer a strong barrier to the equitable remedy. 

In view of these circumstances, it is but reasonable that the legal 
remedy should, be favored as far as possible. 

I believe our court will ultimately recede from this decision as far 
as intangible chattels are concerned and follow the general rule. 

WM. H. SARGEANT, JR. 

Note. 
A careful reconsideration of this case in the light of the above 
letter has induced one of the editors (not the writer of the editorial 
referred to) to add the following: The reasoning of our corre- 
spondent as to the inconsistency of treating a fraudulent transfer 
by a debtor as void, so far as to allow a judgment creditor to have 
execution against the debtor levied thereon and so subject it to his 
debt, and yet, so far as the statute under consideration is concerned, 
to treat it as passing the property out of the debtor so that the trans- 
feree is not to be considered as having "estate of the defendant in her 
hands," (to use the words of the court), so as to be liable to gar- 
nishment under this statute, is very forcible and hard to avoid. We 
must say also that, even if such a distinction can be properly made 
as to the ownership of the property so conveyed, yet, upon a closer 
reading of the principal case and the statutes in question, we think 
that the scope of the statutes as to property that may be reached 
thereunder is slightly broader than the court, in its opinion, states. 
Section 3609 applies wherever, "by reason of the lien of his (the 
judgment creditor's) writ of fieri facias, there is a liability on any 
person other than the judgment debtor," and, by § 3610, if it appear 
on examination that there is "any such liability on" the person sum- 
moned, the court or justice may order him to "pay any debts, or 
deliver any estate for which there is such liability, or pay the value," 
etc. Thus it would seem that there might be a "liability" on the per- 
son summoned by reason of the lien of the writ as to property 
fraudulently conveyed to him, without its being necessary to hold 
that he (the person summoned) has estate of the defendant in his 
hands. In other words he may be liable to the creditor for the value 
of the property so received from the debtor, without being liable to 
the debtor as for property of the debtor in his hands. It is ex- 
pressly held that there is a liability, as to property fraudulently con- 
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veyed, to an execution creditor, for such creditor may proceed to 
levy his execution upon such property; hence the inference seems 
unavoidable that such liability, being, in the very terms of the stat- 
ute, "by reason of the lien of his writ of fieri facias," can be enforced 
by suggestion under this statute. 

J. F M. 



Power of Town to Assess and Tax Property Not Assessed by State 

Officers. 

The following question has been propounded to the "Register" by 
a subscriber: 
Editors "Virginia Law Register": 

Cannot the council of a town by an ordinance duly passed and 
under § 1038 of the Code (vol. 3, page 131) appoint and authorize 
the clerk of the council to make assessment for taxation under § 1043 
upon property within the corporation found to have been omitted 
by the State Assessor and Commissioner of the Revenue? 

Our town is incorporated, but we have no charter other than the 
general laws of the State. See Acts of 1908, page 189. 

I am a layman and as our council has received conflicting opinions 
regarding its authority with reference to the matter I have been in- 
vestigating and found several Virginia decisions that appear to me 
to favor the proposal. 

See Whiting v. West Point, 88 Va. 905, 14 S. E. 698; Violett v. 
Alexandria, 92 Va. 561, 23 S. E. 909; Hicks v. Bristol, 102 Va. 861, 
47 S. E. 1009; Day v. Roberts, 101 Va. 248, 43 S. E. 362; Campbell v. 
Bryant, 104 Va. 509, 52 S. E. 638. 

Under the circumstances prevailing and the necessity for some ac- 
tion being taken to get our town tax matters in first class shape, a 
legal opinion from a totally disinterested and unbiased source will 
be of great help. 

Subscriber. 

One of the editors answers this as follows: 

I have spent some little time in investigating the question you pro- 
pound, and the question is an interesting one on which I have been 
able to find practically no direct authority. It will have to be re- 
solved, therefore, by an application of general principles of construc- 
tion to the words of the statutes. I have not had time to go outside 
of our own decisions for construction of similar statutes. 

In the first place it must be remembered that the power to tax 
must be expressly or by necessary implication conferred upon a 
municipality before it can be exercised, but where it has been so con- 
ferred, it is the power of the state acting through the municipality 
and carries with it all the state's power of taxation over the subject 
matter. 



